
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



SOME TENDENCIES IN COMBINATIONS 
WHICH MAY BECOME DANGEROUS. 

BY JAMES B. DILL, ESQ. 

I. There is quite as much danger to-day to the public 
from the tendency on the part of some to indulge in un- 
reasonable denunciations and to attempt hysterical and 
unwise legislation against corporate capital as there is 
of real peril from the corporations themselves. 

II. Against whatever evil is threatening or existing 
from the corporate evolution of to-day, there is but one 
infallible safeguard, and that is, an enlightened public 
opinion, framed upon a clear understanding of the 
whole situation and based upon an honest desire to do 
what is right. 

Definition of Topic. — We are, in the first place, deal- 
ing with tendencies only, discussing the probable drift 
of affairs, dealing with dangers perhaps to be appre- 
hended, although not to-day in existence. These so- 
called tendencies are to be foimd only in some of the 
recent combinations, most emphatically not in all, and 
by no means in the majority of the aggregations of 
capital in corporate form. We are dealing largely with 
isolated symptoms in the case of the few, and not in 
the makeup of the average or the many. In the 
next place, one must bear in mind that the danger is 
not to the public alone. Any dangerous tendency im- 
perils not only the public at large but threatens as well 
all corporations of integrity. The question before us 
can, therefore, be discussed with the same degree of 
earnest inquiry and quite as fully from the corporate 
standpoint as from the point of public inquiry. 
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One may go a step farther and add that corporate 
capital of integrity to-day is as desirous of having a 
proper line of demarkation drawn between the corpora- 
tion of integrity and those companies otherwise situated, 
as is the public at large. This largely as a means of 
self-preservation. To-day corporations strong in the 
integrity of their finances, their management and the 
personnel of their officers, demand some line of de- 
markation between themselves and other corporations 
" differently situated" in order that the public may 
recognize the corporate proposition that " there are cor- 
porations and corporations." 

It is in view of this fact that the corporation. 
man of to-day, whose sympathies and interests are 
with, whose holdings are in corporations of integrity, 
unites with the economist in demanding that the corpo- 
ration problem shall be worked upon the public black- 
board and in plain sight, and insisting that the corpora- 
tion problem shall be in no part represented by the un- 
known quantity " X." 

Heretofore the attitude of some of the corporation 
mathematicians has been to write the denominator in 
large and expansive numbers until the difference be- 
tween $5,000,000 and $20,000,000 has become a differ- 
ence without a distinction, until the average mind of the 
average man has failed to grasp the importance of nu- 
merical addition and subtraction. Assuming that the 
denominator of the fraction means the capital stock, so 
long as the corporate mathematician failed to put upon 
the public blackboard the numerator indicating the 
assets of the company, there was no proposition from 
which the public could deduce any known and certain 
results. Corporations strong in the integrity of their 
organization, their management and their financiers are 
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to-day forced by their surroundings, compelled by pres- 
sure of business competition and obliged by the force of 
a growing and enlightened public opinion to draw a line 
of clear demarkation between themselves and other cor- 
porations differently situated — those who cannot stand 
the test. 

The time was when the legal existence of a corpora- 
tion with a capital of $50,000,000, carried with it dis- 
tinction, weight and a degree of public confidence. But 
to-day a corporation of millions of capital (the difference 
between $50,000,000 and $100,000,000 being scarcely a 
factor) can be organized for a small sum, its stock issued 
behind closed doors for services, or other unknown quan- 
tities, not issuing " two for one " but literally " millions 
for nothing." Formerly the great industrial corpora- 
tions said, " Our capital is millions, we are strong ;" 
but of late these great and sound corporations do not 
stand alone in the expanse of capitalization ; others saw 
that the million denominator was easy to write on the 
public blackboard and so long as the sound corporations 
were unwilling to complete the corporate fraction, so 
long the imitators could make equal claims for the con- 
fidence of the investing public. The market became, 
therefore, crowded, even glutted with securities of cor- 
poration propositions whose denominators were alike 
magnificent in their expansion, but whose numerators 
were the unknown quantities. The good were in dan- 
ger of being injured by the failure of those otherwise 
situated. Hence, necessity to-day compels corporations 
strong in their integrity to write the corporation fraction 
in full view of the public, in order to draw the line of 
demarkation, in the plain sight of the public, between 
themselves and others, and thus protect themselves 
against other corporate propositions with expansive de- 
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nominators but without numerators that enumerate. 
Hence it is that we find the proposition to-day true, that 
integrity of corporate capital and corporate manage- 
ment, and as well on the part of the public at large, de- 
mands, and each for its own proper protection, a reason- 
able degree of publicity in, and as well about, corporate 
affairs, accounts and finances. 

I repeat, therefore, that we are free to examine the 
question presented and to discuss it in detail and with 
frankness, as an earnest inquiry not only on the part of 
the inquiring public seeking light, but also on the part 
of the corporations based on integrity, desiring the pub- 
lic to know where the distinguishing line is between 
the good and the bad, between the false and the genuine. 

A GENERAL LINE OF DEMARCATION. 

Corporate Integrity. — In discussing what tendencies, 
if any, are likely to become dangerous, we seek a com- 
mon line of demarkation upon which all thinking men 
can agree. This general line of demarkation between 
the good, and the possibly bad, or resulting evil, is not 
difficult to find. It lies in the single proposition of 
corporate integrity from inception to finish. 

Wherever on the one side we find a corporation 
honest in its promotion, careful and trustworthy in the 
financiering of the proposition, upright in its manage- 
ment, faithful in the discharge of its duties towards its 
stockholders, and single in its purpose to produce the 
best business results, in such a corporation as this we 
look for no tendencies which may become dangerous, 
nor will we find them. 

But, on the other hand, among those corporations 
which depart from the line of integrity, whose promo- 
tion is improper or fraudulent ; whose financiering 
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is unwise or vicious ; whose capitalization is there- 
fore excessive ; whose corporate proposition has no 
numerator ; only an expansive denominator, thus avoid- 
ing a proper degree of publicity; whose management 
seeks through a minority to control the majority, and 
whose officers are more interested in the success of 
their private ventures in speculating in the stock of the 
company than the success of the business enterprise as 
an entirety ; among such corporations we look for those 
tendencies which may become dangerous, not only to 
the public at large but to incorporated capital generally. 

FIRST DANGEROUS TENDENCY. 

Excessive Capitalization. — The first tendency which 
may be regarded as dangerous is excessive capitalization. 
Excessive capitalization is the offspring of two parents, 
the promoter and the financier. The marketing of any 
undertaking, whether good, bad or indifferent, is always 
dependent upon the existence of the financier, the 
hand, influence and reputation of the financier is es- 
sential to its complete existence. 

Improper Promotion. — The question may be asked, 
" what is improper promotion ?" From a theoretical 
standpoint, it is clear that promotion for promotion's 
sake merely is apt to be improper promotion. As a 
practical illustration, the promoter who takes $500,000 
worth of assets and issues to the venders of the 
property mortgage bonds practically to the amount of 
their purchase price $500,000, and then, as against the 
supposed equity in this property issues #6,000,000, of 
stock, part so-called " Preferred" and part common ; 
improperly promotes. 

The promoter who gives $500,000 of this stock as a 
bonus to the vendors, retaining in the neighborhood of 
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#3,000,000 of this stock for himself and endeavors to go 
to the public with the balance, is certainly properly 
chargeable with improper promotion. 

Another degree of impropriety in promotion is at- 
tained when this promoter, in order to give to the cor- 
poration a standing to which it is not otherwise en- 
titled, seeks to u people " his board of directors with 
men of reputation, many innocently and unwittingly 
lending their names to an improper organization, but 
for a consideration. When, to accomplish this result, 
he gives large bonuses of stock to these gentlemen to 
induce them to become directors, he and they as well 
are chargeable with improper promotion. The gentle- 
men who go to make up this board and who lend their 
credit to the enterprise without fully understanding the 
situation, may be charged with carelessness in assisting 
in such promotion. 

Improper Financiering. — Take, if you please, the 
history of this organization still farther. The promoter 
who finds himself with a corporation owning property 
and having more stock issued than assets, pos- 
sessing a reputable Board of Directors, and knowing 
full well that he lacks financial backing, goes to the 
financier and says, " Assist me in putting this stock on 
the market." If the first question of the financier, 
whether he be an individual or an officer of a financial 
institution, is "What is there in it for me?", then the 
promoter has an opening for improper financiering. If, 
when the question of the division of bonuses is satis- 
factorily arranged, that financier, or that company, 
allows the stock to be put before the public through 
the agency of the individual or the corporation, then we 
have a case of unwise financiering if nothing more. 
The principle is somewhat analogous to that of the man 
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who issues certificates of character to another who is 
eithier undeserving or concerning whom he knows noth- 
ing, and issues these certificates of character for a private 
undisclosed consideration. The individual who, for a 
private consideration to himself, undisclosed to the 
public, gives the use of his name to that organization, 
has certainly committed an indiscretion. That officer 
of a moneyed corporation who, for a private considera- 
tion to himself, undisclosed, it may be to his Board of 
Directors, recommends, urges or assists in the flotation 
of an undertaking through his institution, has assisted a 
financiering which it would not be wholly inappropriate 
to characterize as unwise, or otherwise, as you see fit. 
That Trust Company which receives a large compensa- 
tion, and does not examine the undertaking carefully, 
and yet puts the proposition upon the market, may 
make a mistake. Certainly it is unwise. 

And so when you ask me as to the general proposi- 
tion as to what is characteristic improper or fraudulent 
promotion and as to what is an element of unwise or 
vicioits financiering I answer you, secret and undisclosed 
private consideration for Ptiblic Commendation. Where 
you find secret and undisclosed considerations proceed- 
ing from the promotion either to the directors of the 
corporation itself or to the moneyed corporation, or its 
officers, in such cases you may look for cases of promo- 
tion which are perhaps improper, and of financiering 
which is possibly unwise. 

At this point I desire to be emphatic and to be under- 
stood in saying that I am speaking of " tendencies." I 
am not speaking of facts existing or of which we see 
clear indications. Most emphatically do I disclaim any 
intention of even suggesting that this course has 
been followed by any existing corporation or any insti- 
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tution of standing. I may be permitted to observe in 
passing, tliat that moneyed institution or that financier 
who observes the greatest degree of caution for and in 
behalf of the public must ultimately meet with the 
greatest financial success. When an undertaking is pre- 
sented to a financier or to a moneyed institution, that 
financier or moneyed institution must at once con- 
sider himself or itself to be retained either in the interest 
of the promorer, or else to be retained in behalf of the 
public. Financial institutions and financiers know we] 1 
that their assistance is sought to facilitate the issue of 
securities because the public recognizes the fact that the 
security partakes to a greater or less degree of the char- 
acter of the institution from which, or through which, 
it emanates. No man has stood by combinations, good, 
bad or indifferent, from their conception in the brain of 
the promoter, at their birth in the hands of the financier, 
through their organization and through the management 
of their corporate affairs by the Board of Directors, until 
they have been launched either to a public success or 
laid away in the grave under the receiver's kindly care, 
— no such man with such practical experience, will deny 
that much of the root of evil and the beginniug of 
dangerous tendency may be found with the promoter 
and with the financier. 

The results of excessive capitalization are threefold : 
I. The Impairment of Public Confidence. — I am 
not prepared at this time to argue against the ex- 
pressed opinion of some who say that the flood- 
ing of the country with stock and corporate securi- 
ties, which on their face state in plain language 
that their par value is $100, while the public knows 
that the value is but a small fraction of that amount, 
has in the long run somewhat the effect of a depreciated 
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currency. Neither will I take the time to violently 
differ with those who say that excessive capitalization, 
which is productive of depreciated corporate securities, 
will eventually have much the same effect as a depreci- 
ated currency. In support of this view it is urged that 
lack of accuracy in statements relating to financiering, 
whether in corporate securities or public moneys, can 
only lead to evil, and that $100 should amount approxi- 
mately to $100, whether written upon the bank bill 
issued directly by the moneyed corporation, or upon the 
certificate or stock or the bond or other corporate 
security emanating from the moneyed corporation and 
countersigned or registered by the bank or trust com- 
pany. We all agree that, in order to protect the finan- 
cial reputation and standing of the country, everything 
relating to finances and financial institutions should be 
above suspicion either of mistake in judgment or con- 
scious error. 

The country with securities that wildly fluctuate, 
that are affected by every breath of suspicion or sug- 
gestion, is somewhat in the same shape as a ship at sea 
with a loose and rolling cargo throwing itself from side 
to side in the hold of the vessel. To the man who 
thinks, from a financial standpoint, the situation pre- 
sents a grave question. The root of the trouble is the 
alarm, panic and fear which is produced from a lack of 
knowledge and from want of positive information as to 
how high or how low these securities ought to go, based 
upon a public demonstration of the corporate fraction. 
It is the want of publicity, the resulting inability to 
form an opinion, and want of judgment as to sound 
values, that causes the panic and creates the ruin. 

II. Improper Dividend Payments. — A corporation 
that is excessively capitalized, in order to keep in the 
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race, must provide for the payment of at least minimum 
dividends, and that too upon a stock which by no means 
represents the actual value of the property, and often 
the estimated earning power of the company is based 
upon the earning- power in prosperous times and with 
no allowances for times of lesser prosperity. In such a 
situation, therefore, a board of honest and well meaning 
directors are faced with a difficulty ; they must either 
pay their dividends to approximately the same amount 
as their neighbors more fortunately situated, or they 
must permit their stock to become depreciated in the 
market as a result of failure to pay dividends. The 
tendency of an attempt to pay dividends upon this ex- 
cessive capitalization is to pay dividends in excess of 
the actual earning power, and out of capital account. 

One way in which this is said to have been done is 
by the conversion of the capital into dividends, a pro- 
cess which in the end is sure to wreck the company, 
decreasing as it does its earning power each year in pro- 
portion to the amount thus withdrawn. The tendency 
is to supply the gap thus made in the capital of the 
company by forcing on the books the capital account 
with property taken from elsewhere. In such a case 
the tendency again is to conceal from the stockholders 
the real state of affairs. 

III. Effect on Prices and Wages. — The third effect of 
excessive capitalization and the attempt to pay divi- 
dends upon such capitalization is a tendency to create 
artificial earnings upon an artificial capital, both by arti- 
ficially raising the price of the article produced, and by 
the depreciation of the wages paid. The result to the 
public, from an economic standpoint, is objectionable. 
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SECOND DANGEROUS TENDENCY. 

Avoidance of Publicity. — Another characteristic of 
those corporations amongst whom we search for tenden- 
cies that may become dangerons, is the avoidance of a 
reasonable degree of proper publicity in and about their 
corporate affairs. The question of publicity is one con- 
cerning which there are wide differences of opinion. It 
is a question concerning which men may honestly differ 
according to the view point from which it is discussed, 
but even in the discussion of this question there is a 
common ground of approach. All must concede that 
the publicity must be reasonable, and that it must be 
restricted to those matters concerning which the public 
has a right to know. 

The corporations insist that the publicity must apply 
as well to one as to another corporation similarly situ- 
ated ; that it is not just to ask a disclosure of one corpo- 
ration which is not required of another similarly situated. 

The proposition has been made that publicity as to 
any matter in or about the corporation, which is accessi- 
ble to every stockholder, is sufficient publicity to answer 
the requirements of a proper demand. There is strength 
in this assertion because it is based upon the principle 
that what is known to many is accessible to all inter- 
ested. This proposition, if accepted, would determine 
the extent to which the publicity should go. If a cor- 
poration had but three stockholders, the details would 
be of interest only to the few and not to the many. The 
lack of publicity would not be important in such a case. 
The corporation, however, having a thousand stock- 
holders, or more, if it should make proper information 
accessible to each of the thousand stockholders, would 
thus practically make the information public, because 
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whatever a thousand stockholders knew, the public could 
easily ascertain and verify. It is along this line that the 
proper solution of the whole question may be obtained. 
We are safe in saying that we may look amongst those 
corporations who seek to avoid any degree of publicity, 
even among their stockholders, for those tendencies 
which may become dangerous, not only to the public, 
but to incorporated capital. Publicity to all of the 
stockholders is practically publicit}' to the world, and 
the public need not be alarmed about a lack of publicity 
in any corporation where every essential fact concerning 
its inception, organization, management and affairs is 
known to every stockholder. 

If financial institutions always felt that they had a 
public responsibility in refusing to financier organiza- 
tions whose charter and by-laws gave clear indications 
of an attempt to avoid proper publicity, of an attempt 
to keep from the stockholders pertinent information, of 
an attempt by the minority to wrongly control the ma- 
jority, such tendencies would often die in their inception. 
Every trust company knows that a bond must depend, 
as to the rights of the holders, upon the mortgage, that 
a corporate bond is not a corporate bond simply because 
it is a bond, but that it is regulated, controlled, limited 
or expanded according to the corporate mortgage. If 
every trust company should insist upon plainly printing 
upon the face of the bond every limitation upon the 
bondholders' rights contained in the mortgage, the in- 
vesting public would less often come to grief. So, if 
the financial institution demanded that there should be 
placed upon the certificate of stock every restriction up- 
on the power of the stockholders contained in the char- 
ter or by-laws, then the public would less often make a 
mistake in its investments. The public are not wholly 



Twelfth Annual Meeting. 189 

free from blame, because, if tbe public would refuse to 
buy stock in any corporation unless they received with 
the stock a copy of the certificate of incorporation and 
by-laws, they would then know what they were buying, 
so far as the terms of the securities were concerned, al- 
though they might be ignorant of the solution of the 
corporate fraction. 

THIRD DANGEROUS TENDENCY. 

Evasive Legislation. — We see another marked ten- 
dency to avoid proper publicity in the attempt to pass, 
and sometimes in the enactment, of what is evasive 
legislation. By this is meant legislation which seeks to 
excuse corporations from carrying on what are under- 
stood to be statutory duties as to publicity. 

Legislation in New York. — The history of the statutes 
of New York, from 1895 down to 1899, shows that by 
enactment the legislature has from year to year required 
less publicity, until, to-day, practically all publicity may 
be avoided. It is impracticable within the scope of this 
paper, to discuss the law in all its aspects, but take it in 
respect to a single matter, — that of annual reports. 

The courts of the State have emphatically said that 
the failure of Directors to make the annual reports re- 
quired by the statutes was not a simple contract failure, 
but was the commission of a moral wrong, and directors 
failing to file the annual report were held liable ex 
delicto and not ex contractu. From 1848 to 1890 prac- 
tical publicity was required of corporations as to their 
capital, debts, liability and stockholders, and a statement 
containing these details was required to be made and 
verified by the directors, filed in the office of the County 
Clerk and of the Secretary of State, and published in the 
newspapers where the corporation did business. 
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In 1890 the "Stock Corporation L,aw" of the State 
(Chapter 564, Laws of 1890, Sec. 20) provided that every 
stock corporation except railroad corporations shall 
annually make a report as of the first clay of January, 
which shall state : 

The amount of capital stock and the proportion actu- 
ally paid in ; 

The amount, and, in general terms, the nature of its 
existing assets and debts, and all its receipts and ex- 
penditures during the year ; 

The names of its then stockholders ; and the divi- 
dends, if any, declared since its last report. 

For failure to make such report, all the directors were 
made personally liable for the debts of the corporation. 1 
This was in substance a re-enactment of the Act of 1875, 
but with this omission, that the law of 1875 required 
such a report to be published in the newspapers. The 
Act of 1890 required no publication, but necessitated 
only a filing of the report. In 1892 the law was again 
amended, requiring less publicity, and all matters re- 
quired in the Act of 1890 were eliminated excepting the 
following three : 2 

1. The amount of capital stock and the proportion 
actually issued. 

2. The amount of its debts, or the amount which they 
do not then exceed. 

3. The amount oi its assets, or the amount which its 
assets at least equal. 

Under this provision of the statute as thus amended 
publicity was practically done away with except as 
to the amount of capital and the proportion actually 
issued. There was no requirement of any information 

1 Laws of 1890, p. 1072. 

'Laws of 1S92, Vol. 2, p. 1832, Sec. 30. 
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as to how this capital had been issued, whether for 
property or for cash. The second and third piovisions 
amount to nothing. The amount which the debts of 
the corporation do not exceed is sufficed by saying 
" that the debts do not exceed one million dollars." 
The third provision, — an amount which its assets at 
least equal, would be answered by prescribing " that its 
assets equalled one dollar " ; and from neither is any 
real information deducable. The result of this amend- 
ment of 1892 was practically to remove all actual pub- 
licity except as to the amount of capital stock and the 
proportion paid in. 

In 1899, however, a new section was added to the 
Act, providing that '.' No director or officer of any stock 
corporation shall be liable to any creditor of the cor- 
poration because of the creation of any excessive in- 
debtedness, or because of any failure to make or to file 
an annual report, whether heretofore or hereafter 
occurring, in case of any debt, as to which personal 
liability of directors or officers may be or shall have 
been waived by such creditor, or by any one under 
whom he claims ; or by any provision of any instru- 
ment creating or securing the debt." 1 This statute 
therefore, practically did away with the duty of pub- 
licity by providing that it might be a matter of private 
barter made between the creditor and the corporation. 

This Chapter 354 of the Laws of 1899 made it prac- 
ticable for every corporation to avoid publicity by 
adding to every contract of liability specific words of 
waiver of the individual statutory responsibility of the 
stockholder and director. If the courts of highest 
resort of the State of New York were right in declaring 
this was a moral duty, what can be said of the legislative 

1 Laws of New York, 1899, Chap. 354. 
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act which permitted this moral duty to be avoided by 
directors of a corporation for the consideration, if you 
please, of a dollar ? 

This same statute of 1899, which does away with 
the moral duty of a director to make public reports, 
removed another ancient landmark of publicity which 
had for years existed in the State of New York, namely, 
the prohibition against the creation of indebtedness in 
excess of the amount of the capital stock. This statute 
against excessive indebtedness proceeded upon the pre- 
sumption that the paid up capital stock of a corporation 
was a fair statement of the value of its assets, and that 
so long as the indebtedness of the corporation did not 
exceed its capital stock, there was property sufficient to 
pay the creditor. The creditor might rest content, 
assuming that the publication of the capital stock and 
the amount paid in was in fact the publication of the 
maximum amount of indebtedness of the corpora- 
tion, because the one was required to be contained 
within the other and not to exceed the other under 
penalty of the liability of the directors to pay the debt 
thus in excess. But the passage of the act of 1899 was 
a letting down of the bars in this respect, and to-day no 
such assurance is held out to creditors of a corporation, 
because it has already become general for corporations 
to avoid publicity by insisting on inserting in their 
contracts a waiver of liability of directors and stock- 
holders. 

Legislation in New Jersey. — When we turn to the 
state of New Jersey, we are told that required publicity 
has been on the increase as represented in the legisla- 
tion of the last ten years. It is true that there has 
been marked improvement in the statutes of that State 
within the last five years, in the direction of publicity. 



Twelfth Annual Meeting. 193 

It is true that in 1898 (Laws of 1898, p. 410) an act was 
passed requiring every corporation in its certificate of 
incorporation and in every report thereafter filed or 
published, to state the location, by street and number, 
of its principal office in the State, and the name of the 
agent designated to be in charge thereof and upon whom 
process against the company was required to be served. 
This was an act, it is true, somewhat in advance of modern 
legislation, in requiring a corporation from its cradle to its 
grave to have a known and published place of business 
and requiring that corporation to insert upon every 
document which it filed or published the address of the 
corporation and the name of the person in charge. 

It is likewise urged, and in accordance with the facts, 
that since 1849 the provisions of Section 44 of the Gen- 
eral Corporation Act had been in force providing that 
every corporation must have and maintain a principal 
office in the State of New Jersey, with an agent in 
charge thereof, and in that office must be kept a transfer 
book in which transfers of stock could be made, and the 
stockbook containing the names of all of the stockhold- 
ers and their addresses, together with the amount of 
stock held by each, all of which should be open to the 
inspection of any stockholder and any other person enti- 
tled to see the same at all times during business hours. 

It is also true, as stated, that in 1898, Section 33 of 
the General Act was amended, and more publicity was 
required in so far that, while previously it had been suf- 
ficient to have a list of the stockholders open to the in- 
spection of the stockholders themselves always ready 
twenty days before any election, the law as then amend- 
ed required the book containing the names of the stock- 
holders with their respective holdings and their ad- 
dresses to be always open to the stockholders and to be 
13 
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presented at any election, and added, what is an effective 
penalty, that the failure to do this disqualified any mem- 
ber of the then board from re-election. 

We concur in the statement made respecting the law 
of New Jersey, that this presents stringent enactments 
for publicity among the stockholders as to their co-stock- 
holders and their holdings. 

As to the payment of the capital stock, the law of the 
State of New Jersey, it is conceded, is even more strin- 
gent than that of New York as to publicity, in that, 
with the payment of each installment of capital stock, a 
certificate is required to be filed stating the amount of 
the installment, the total amount of capital then paid in 
up to that date, and the manner in which the payment 
was made, whether in cash or in property. 

Annually, too, each corporation was required to make 
and file in the office of the Secretary of State a state- 
ment giving the names and addresses of all the directors, 
their terms of office, the date of their election or ap- 
pointment, the character of the business, the street and 
number of the principal office, the name of the agent in 
charge, and providing a penalty for failure to file such 
report in the shape of a liability of $200, in suit to be 
brought by the Attorney General of the State of New 
Jersey. 

The law also makes the books of account and vouch- 
ers open to the inspection of the stockholders, and gives 
the Chancellor of that state power at any time, with or 
without notice, to issue an order requiring the corpora- 
tion to produce its books in court for examination b}' a 
stockholder or creditor. 

These, then, are the facts upon which the argument 
is based that New Jersey has improved in the matter of 
enforced publicity. 
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We notice, however, that there is no statute, either 
of the State of New York or of New Jersey, which is 
similar to the provisions of the English law to the effect 
that all stock issued shall be held subject to payment in 
full in cash in the hands of whomsoever it may be, un- 
less before the issue and allotment thereof, a contract 
shall be filed in the registered office of the company, 
which contract shall disclose in detail the consideration 
in the way of services or property for which the stock 
shall be issued in lieu of cash, and that, in the event of 
such filing of such contract, that stock can be issued for 
property or services rendered to the amount of the par 
value of this stock. 

FOURTH DANGEROUS TENDENCY. 

Stock Speculations. — Of necessity, briefly, we take 
up the last, but by no means least important point 
of this discussion. We touch upon a tendency which 
is not found in the corporation, but which is said to 
exist in certain corporate officers. I differ with anyone 
who asserts that this tendency to speculate in stocks of 
the company is often found, or that it is frequently seen 
in officers or corporations of standing and importance. 
It however seems true that any tendency in any cor- 
poration to have two interests in the business equally 
important and equally engrossing the attention of the 
officers, the one the business end of the corporation, 
and the other the speculative or Wall Street end, is a 
tendency which may be, with emphasis, pronounced as 
dangerous ; dangerous to the corporation itself as ex- 
posing it to attacks from sources other than those of 
the business itself ; dangerous to the officers of the 
corporation as tending to take their attention from the 
one and only end and purpose of the corporation, viz., 
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the betterment of the industry in hand ; dangerous to 
the stockholders, as furnishing to them a false and un- 
warranted indication of the progress, or, as the case may 
be, the failure of the business itself. 

We cannot assume that any of the present great 
combinations were put together for Wall Street pur- 
poses, nor can we agree with anyone who would inti- 
mate that they are being conducted to-day for the 
purpose of maintaining Wall Street speculations in 
their own stocks. The great captains of industry do 
not attempt to be great captains in speculation at the 
same time, and in one and the same transaction. If an 
officer of the corporation should have one eye upon the 
business end of the company and the other upon the 
stock of his company, as a personal speculation, his 
attention might be diverted from the proper object of 
the corporation so that failure in both directions may 
be the result. 

In the ordinary walks of life, such a diversion from 
the true aim of business enterprises would not be for 
one moment tolerated. No employer would retain a 
clerk who divided his time between his business duties 
and the ticker. That captain of a trans-Atlantic steam- 
ship who should be guilty of indulging in private wa- 
gers as to the ship's run per day, or as to the length of 
her voyage, or as to the time when she would pass a cer- 
tain point, would be instantly dismissed at the end of 
his home voyage, because the tendency on his part (if 
allowed) to indulge in private speculation, would endan- 
ger the lives of his passengers, the safety of the ship and 
the regularity of his duties, and all for the purpose of 
private gain. 

If this tendency exists even in a small degree and 
among the least important corporations, it is a tendency 
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in the wrong direction, and one that should be carefully 
guarded against. The temptation to indulge in specu- 
lation of this sort comes from the assumed possession of so- 
called inside information and therefore where the stock- 
holders, and thus the public, are thoroughly informed 
as to all of the financial deals of the corporation, such 
inside information is not as likely to exist and the prime 
causes of such speculation are thus removed. 

CONCLUSION. 

Iii conclusion, permit me to observe, that I am no be- 
liever in drastic legislation or an attempt to bring about 
by enactments of statutes that which should be regu- 
lated by an intelligent public opinion. Incorporated 
capital can better be led by an intelligent public opin- 
ion than forced by unjust and hysterical legislation. 
Reasonable publicity and proper restrictions are advisa- 
ble and necessary. Much publicity and many restric- 
tions will be voluntarily assumed by corporate capital 
because of a desire to raise their own standing in the 
public community ; to separate themselves from others 
differently situated. 

It has been suggested that there should be a separate 
corporation act requiring greater publicity and provid- 
ing for a full compliance with a proper law in this and 
other respects. This need not at the outset be made 
applicable to all corporations, but such a corporation act 
should provide that corporations complying with it 
should have a greater degree of freedom from petty an- 
noyances suffered by those under other acts. Let the 
public exchange for true publicity, freedom from state 
surveillance as to unimportant details. A high moral 
standard is often better than police supervision, and the 
proper aim should be to induce incorporated capital to 
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voluntarily take this high moral ground rather than at- 
tempt to force capital by strict supervision and petty 
surveillance. 

The national banks, organized under the national act, 
are compelled by the provisions of that act to comply 
with strict requirements as to the management of their 
finances and the publicity of their affairs. In return 
for this they are granted certain immunities which are 
not incidental to ordinary corporations, their assets, for 
example, are free from attachment, no matter where 
located. Applying this same principle, it has been ad- 
vocated, and with sound wisdom, that a high-class cor- 
poration act be passed embodying all these particulars 
so far as the public and publicity are concerned, which 
are desirable, but in return granting to the corporation 
immunity from other details of less importance. The 
result would be the same as in the case of the banks. 
A national bank is by many deemed to be an institu- 
tion of a higher standard than a state bank, hence we 
find more national than state banks. Apply the same 
principle, create a high class of corporate law, and 
those corporations who are able and willing to stand 
the test would voluntarily come under such a law for 
the very purpose of showing clearly in the minds of 
the public the difference between themselves and those 
corporations who are not able to thus stand before the 
public. In the matter of transportation, one may go 
from New York to Chicago for $10, or may spend $35. 
It is a question of choice, but that choice is to a large 
degree influenced by the company in which one is 
permitted to go under the $35 rate and forced to. go by 
the $10 rate. The man who would go to Chicago for 
$10, is deterred from this by the fact that he would be 
obliged to go in an emigrant train and suffer all the dis- 
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advantages of thus being classed by the public, while 
the man who desires to travel in comfort and to be 
recognized as a man of means and standing, avails him- 
self of the higher priced but more luxurious method of 
travel. legislation is not needed to compel travellers 
to go from Chicago to New York by the limited train ; 
the railroads do not seek to compel the use of the high- 
grade means of travel by law. These matters regulate 

themselves. 

In all these discussions as to rights, remedies and en- 
forcements of certain matters of law, the safest and 
surest way to bring about the desired result is to edu- 
cate the public and to enable them to classify the 
corporations according to the company with which they 
associate. 



Professor Bemis : I will try to say just a word, to 
start the discussion, along the line of securing publicity. 
I merely wish to call attention to its difficulty by re- 
ferring to the experience that we have already had in try- 
ing to secure it. We have not made the attempt in the 
case of trusts, but we have attempted it in the case of 
railroads. We know that, as a result, we have secured 
a very valuable mass of material from a member of this 
Association, Professor Henry C. Adams. And yet the 
investigations that I have been able to make lately have 
brought out the discovery, which is really no discovery 
after all, that there is a vast mass of most important 
matters concerning railroads which is really known to 
our commissioners, but about which they do not inform 
the public in any real degree. I refer to secret rates 
and discriminations. Some of the most important and 
valuable things in this connection that we would ex- 
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pect our railroad commissions to make public they may 
indeed hint about in their reports, but in general very 
little real information on these matters is being re- 
vealed. Massachusetts has the reputation of having the 
best railroad commission in the world. But even in 
Massachusetts you will search almost in vain, in all the 
thirty reports of that commission, for the discovery of 
what a few weeks' investigation will show exists to-day, 
namely, that the railroads of that state are so honey- 
combed with discriminations that nothing whatever can 
be told from the quoted rates on any railroad in the 
state as to the rates which it is actually charging the 
shippers. You will find, for example, as Professor Com- 
mons especially has been discovering, that the quoted 
rates per ton mile on local freight on one railroad sys- 
tem of that state, even on the class of goods on which 
the lowest charge is made, that is, on coal, are higher 
than the average receipts per ton mile on all classes of 
local freight on that road, and the difference is accounted 
for by the Massachusetts State Commission, in private 
correspondence, as due to special rates. Yet they don't 
take the public into their confidence at all in this mat- 
ter, and so give us no conception of the absolute farce 
of the quoted rates. Take a matter upon which we 
have more fully recognized the right of publicity. 
For a long time the public has recognized gas and 
electric light companies as monopolies. We have had 
a commission at work gathering information, and yet 
the commission refuses to give the public the informa- 
tion which it secures from the companies. It does not 
even verify the reports of the companies, although the 
law gives it the right to inspect their books and deter- 
mine how they shall keep their records. Yet in Haver- 
hill it was revealed that a gas company had been mak- 
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ing false reports to the commission. The best defense 
of such secrecy, even in such a case as the Massachu- 
setts Gas Commission, is given us by a member of our 
Association, who assures us that the corporations must be 
recognized as stronger than the public, and that the 
only way we can deal with them is to give them oppor- 
tunities for still greater profits and to lock up their re- 
ports for a generation. I am not sure but that the posi- 
tion of the gentleman is the correct one, but certainly 
we must recognize the situation. I do appreciate that 
publicity is the first step and that if we cannot secure 
that we cannot do anything else with the trust question. 
I think that is the practical point for beginning. But 
we cannot secure publicity in the trust if we cannot 
secure it in the railroad. We cannot secure it in the 
railroad if we cannot secure it in municipal monopolies. 
And therefore I would say that the door through which 
to approach the trust question is the railroad problem, 
and the door to that is the municipal problem, because 
that is simpler. The question of securing publicity is 
after all much harder than most people think. 

Professor Jenks : Two questions I should like to ask 
in connection with this discussion. In the first place, 
is there, as a matter of fact, an element of monopoly in 
these great combinations of capital ? So far as I have 
noted, that point has not been made clear. Mr. Dill, I 
judge, spoke on both sides of it. He made the state- 
ment that from his business experience he knows that 
some of the larger combinations have considerably re- 
duced their prices, and the implication was that, as 
a matter of fact, the prices were kept down to competi- 
tive rates. On the other hand, he thought that in order 
to pay dividends on " wind," it was necessary that prices 
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should be raised. If we can take the first assertion and 
carry it to the logical conclusion, the implication is that 
there is no real monopolistic element in these combina- 
tions ; that competition does work, and that prices can- 
not be put above competitive rates. If the second pro- 
position is true, that over-capitalized companies can and 
do pay dividends by forcing prices above competitive 
rates, or by lowering wages, then there is an element 
of monopoly in the combination. I should like to have 
that point developed somewhat fully. 

I may add that I have myself heard members of some 
of the great combinations say that they believe that,, 
within certain limits, there is monopoly, simply from 
the possession of great capital and the fear thereby pro- 
duced in the minds of would be competitors. Now if 
there is an element of monopoly in the great combina- 
tions so that prices can be shifted at the will of the 
managers to an appreciable extent, it seems to me that 
it modifies considerably some of the conclusions reached 
by Professor Sherwood. He stated that he believed the 
limitation of the combination was in the genius of the 
manager. He called attention to the fact that misdi- 
rected production was an evil and needed to be guarded 
against. If there is a monopolistic element in the com- 
bination, so that the manager can shift prices at will,. 
and so that he can determine the amount to be produced 
at will, even within moderate limits, and thus control 
the market, it does not require so very much genius to 
direct a combination successfully, no matter how large, 
and there would not be much fear of competition by 
rivals. 

Professor Sherwood stated that a great benefit of the 
combinations is that they get rid of the weak producer. 
A great many people have been inclined to think that 
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perhaps this is a social evil ; that the combinations get 
rid of the competitor too easily ; that that there is no 
longer a fair opportunity for a young man to get into 
business in an independent way ; and that every person, 
except a very few, must have a head man over him. 
From this fact, that the great mass of people must be 
dependent upon others, and must take orders from 
others, comes, many think, the greatest evil of combi- 
nations. Is this true ? I sould be glad to hear these 
two questions answered. 

Professor Lindsay : I wish to say a word on the sub- 
ject of publicity as presented by Mr. Dill. Professor 
Bemis has called attention to the difficulty of obtaining 
publicity. If the corporations are anxious for publicity 
we should like to know just what kind of publicity 
organized capital is interested in securing. The limita- 
tion suggested by Mr. Dill seems to me to be one to 
which most of the members of this Association would 
not agree. If the publicity is to be limited to stock- 
holders, it is a very decided limitation, and probably 
not all of us would agree to Mr. Dill's proposition that 
the public is interested in the business of corporations 
only in proportion to its representation among their re- 
spective stockholders. We have some laws on the sub- 
ject of publicity in reference to the list of stockholders. 
A stockholder has access to the list of stockholders. I 
believe there has been no decision of the courts justify- 
ing a stockholder to cop}' the list of the stockholders. 

I hope Mr. Dill will speak about the second point Pro- 
fessor Jenks referred to, and that is, the influence of the 
large combinations upon the development of the entre- 
preneur. The present selective process by which the 
efficient entrepreneur is obtained is certainly a costly 
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one. May it not, however, be still the cheapest one in the 
long run ? The development of a high order of under- 
taking genius in the few seems to me to depend upon a 
wide range of undertaking experience in the many and 
it is a question worthy of consideration whether or not 
by cutting out to a large extent the possibilities of 
such experience except for a very few persons under a 
regime of large corporations we would in the course of 
a few generations have very little available material 
from which to make selections. Of course it is 
socially desirable to have the best men picked out and 
given large powers at the head of these great combina- 
tions of capital. But in the course of a few generations 
it may not be possible to make such happy selections 
for the large corporations as it is possible to do now. 

Professor Gray : I have been particularly interested 
in the remarks of Professor Bemis on the Gas Com- 
mission of Massachusetts and in the references of Mr. 
Dill to evasive legislation. I have been asked by more 
than one member of this Association why the gas com- 
mission does not publish the details of the reports made 
to it by the companies. Without authority to speak for 
the commission, or any of its members, from my knowl- 
edge of the general situation I will venture to assert 
that the details of these reports are kept secret lest they 
should be used by those who might not understand them 
to bring about evasive or ill-digested legislation. Not- 
withstanding this secrecy, it must be said that the ac- 
counts and records of the gas companies in Massachu- 
setts are better kept than any other state in the country. 
They are not only more systematic and more accurate 
in each individual case, but are uniform for all com- 
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parries in the state — a fact of great scientific importance, 
as it furnishes a basis for comparative study. 

It is evident that the commission cannot go forward 
any faster than it can carry the legislature with it. 
But, as has been so well said here this morning, we 
cannot expect the legislature to act more wisely than 
the temporary opinion of the average voter demands. 
The evils that exist are, therefore, vitally connected 
with legislation. The commission is the creature and 
the servant of the legislature. The hope of further pro- 
gress lies not in criticising the commission, but in edu- 
cating the average voter until he will not stampede the 
legislature and compel it to pass improper acts. This 
particular commission has probably not done all the 
public supposed it would do, but it has done much — 
probably as much as it could do and command the sup- 
port of the legislature. 

Mr. Giddings said that we must not suppose that the 
suppression of competition between one small producer 
and another who has been making the same kind of 
goods is an extinction of the competition which is most 
important in determining prices. So long as the total 
purchasing power, or money income, of the public is 
not unlimited, and so long as there remains the possibility 
of substituting one sort of satisfaction for another in 
our consumption, trusts will compete with one another 
for the largest possible shares in society's distribution 
of its total income. Mr. Giddings further argued that 
this competition, like the competition of small pro- 
ducers with one another, tends to reduce market prices 
to the level of normal prices. 

Professor Carver : It seems to me that there are two 
aspects of undertaking genius. One consists in the 
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ability to produce a better quality of goods at a low 
cost, and fig-lit rivals by that method. Another aspect 
consists in the ability to fight rivals by strategic 
methods. In the former the public is vitally interested. 
They want that kind of undertaking genius at the head 
of things. They are not particularly interested in hav- 
ing the second at the head of institutions. Now it 
seems to me that very likely the development of trusts 
tends to exaggerate, or at least it does not tend to di- 
minish that second kind of undertaking genius. The 
man who by this process of natural selection finally 
comes to the lead of a great combination, may keep that 
position and maintain that position largely because of 
the possession of that kind of undertaking genius which 
consists in the ability of running out all rivals by 
stategic methods, sometimes by discriminations, or by 
unscrupulous methods perhaps. Now it seems to me 
that there lies one answer to Professor Jeiiks' question, 
that through the possession of that kind of undertaking 
genius on the part of the heads of these combinations, 
possible rivals are scared out and thereby the combina- 
tion is enabled to maintain a price somewhat above 
competitive rates. 

Mr. Marburg : The large question we have to con- 
sider is the saving of waste in industry. Progress is 
simply a saving of waste and society is concerned prin- 
cipally with the net results of industry. There is no 
member of this Association but has felt the enormous 
waste in the present competitive system, and felt that it 
is this waste which has produced the industrial trust. 

Prices become a minor consideration for the reason 
that if the net product of human industry is largely and 
permanently increased it can be only as the concomitant 
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and result of a large and permanent increase in the 
welfare of the people. 

Industrial consolidations must stand or fall according 
as their ultimate results in this respect are good or bad 
Our attitude toward the industrial trust must depend 
largely upon whether we consider it permanent or some- 
thing that will fall. The history of railroads in this 
country helps us to decide this. We know that some of 
the industrial trusts existing to-day will fail through 
mismanagement or through proving false, instead of 
natural, consolidations. What will happen ? Will the 
business be broken up and go back into private hands? 
Railroad companies which have gone into the hands of 
receivers have, as a rule, not broken up into smaller 
companies. They have been reorganized with new 
capital or have been merged into larger combinations. 
Will history not repeat itself, at least with respect to 
such industrial consolidations as effect a saving, and 
which are not merely born in the brain of promoters? 

The managers of industrial trusts will be more than 
human if they resist the temptation to advance prices 
should the trust become a practical monopoly. This 
evil may be offset by organizing the companies under a 
national law and recovering for the people a part of 
their profit in the form of public revenue. The govern- 
ment might assume towards them an attitude similar to 
that of the Prussian government toward the Imperial 
Bank. It might say to them : " You must issue stock 
only to the extent of the actual cash invested in the 
business. You may make a profit of 10 fo, 12 fo, or 15 f 
but all profits above that amount, whatever that amount 
may be, you must share with us." The government 
should take the lion's share of this excess, giving only 
sufficient of the excess to the company to stimulate in- 
vention and improvement. 
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Professor DEWEY : Too much emphasis has been laid 
in this discussion upon the side of the investor, — upon 
the question of prices to the consumer. The subject has 
not been considered adequately enough from the point 
of view of the social good. Competition deals not only 
with prices but is in danger of suppressing the opportu- 
nities for young men. There is, to be sure, under large 
scale industries an opportunity for the genius, but for the 
great number of young men who have not been prepared 
for this highly organized industry, there may be loss and 
sacrifice. The question arises as to whether we should 
not secure legislation which will not only give publicity, 
but will also check to a certain degree the rapid trans- 
formation which is now going on. Large scale industry 
in itself may be an ideal to be looked for, but we should 
consider the possible dangers of too immediate rapid 
changes. 

Professor Gardner : I wish to refer to an impression 
which seems to arise from papers this morning. I refer 
particularly to Professor Sherwood. He pointed out 
that we have been practically through the same experi- 
ence before ; that the growth of large industries has 
been attended by economic and political evils, and that 
the railroads particularly have had to go through pro- 
cesses of reorganization resulting in the establishment 
of sounder conditions. He says that the trust problem 
will work itself out in the same way, and that the weed- 
ing-out process will result in development of sounder 
conditions as has been the case with the railroads. 

It seems to me that this view covers up the gist of the 
problem. No one proposes to throw obstacles in the 
way of the development of industry on a large scale so 
far as it takes place in accordance with the interests of 
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the public and so far as it tends to produce the entre- 
preneur described by Mr. Sherwood. I take it, how- 
ever, that the lesson we are to draw from past experi- 
ence is not to allow the problem to work itself out with- 
out any attempt to control the course of events and to 
suffer again, in connection with industrial enterprises, 
the evils incident to the mismanagement and reorgani- 
zation of railroads, but rather to see how we can control 
this new development so that we may reach the same 
results that have been reached in the case of railroads 
without going through the process of over-capitalization 
and reorganization. This, and not the advisability of 
restraining organization on a large scale, is the practical 
question. If the trust is the best form of organization, 
it will survive. The only question is in regard to the 
road by which we shall reach the final result. 

Professor Sherwood : I have been accused of being 
an optimist, but I am simply a fatalist. I look on the 
trust as inevitable. I want to see what are the possi- 
bilities for good in these combinations, and what are the 
possibilities for evil, and then seek for some practical 
method to realize the good and to avoid the evil. The last 
word in my paper expressed this idea. It is through 
conservative rational action by the government that the 
problem must be solved. Just how this will be accom- 
plished is yet to be worked out. I want to endorse what 
Mr. Dill said, that by all means publicity is the first 
thing we must have. 

My statement that society wants to get rid of the 
weak entrepreneur has been criticised. The weak en- 
trepeueur is decidedly a social evil. We don't want 
every clerk in a country grocery store to start a store 

H 
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for himself as soon as lie can get credit for $50. As so- 
ciety grows more compact and the social organization 
becomes more complicated, the opportunities grow rela- 
tively less for a man in independent business. We 
must limit the number of competitors if we are not to 
produce at a great loss to society. The practical ques- 
tion is, how far is it advantageous for this process of 
combination to go on ? The trust problem is the prob- 
lem of determining where that limit should be. 

Mr. Allen Ripley Foote : It appears to me the con- 
census of opinion is that public opinion must be relied 
upon to correct the evils, feared or experienced, from the 
organizations of corporations and trusts. Publicity is 
demanded as a basis for public opinion. If public opin- 
ion is to be correct, the basis on which it rests must be 
correct. This raises the question at once, how much 
and what kind of publicity shall we demand ? Indus- 
trial corporations may be divided into two classes : (A) 
Natural Monopolies. (B) Competitive Undertakings. 

The first class includes all public service corporations. 
These corporations should be constituted and dealt with 
as monopolies. In such cases public welfare and private 
interests should be safeguarded by administrative regu- 
lation, based on laws requiring all public services ren- 
dered by public service corporations to be sold to users 
at prices that will represent only their true cost plus a 
reasonable profit. Reliance for the complete elimina- 
tion of all evils, feared or experienced, from this class of 
corporations must be upon full and correct publicity. 

The second class includes all corporations engaged in 
industrial, commercial and financial pursuits properly 
belonging in the economic group of competitive occupa- 
tions. When publicity is demanded from this group, 
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the demand must be guided by the fact that, to the ex- 
tent to which publicity is required, competition will be 
limited. All economists of wide authority, all legisla- 
tion and judicial opinions agree that, in the domain of 
competition, the force of free and unrestricted competi- 
tion must be relied upon as the most efficient means of 
safeguarding public and private welfare. The essential 
condition of effective competition is secrecy of account- 
ing. In the sense in which that term is used in discuss- 
ing corporation and trust questions, publicity and effect- 
ive competition are incompatible. Full and correct 
publicity of the private affairs of competing corpora- 
tions and trusts will unavoidably lead to consolidations 
and the creation of monopolies. Is this what the people 
want? For competing corporations and trusts choice 
must be made between secrecy in accounting with com- 
petition, and publicity in accounting without competi- 
tion. Which shall it be ? 



